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MEXAYHAPOAOHOE NPABO
JUS GENTIUM

. N. 3axapoBa*

Lex mercatoria u lex sportiva:
0C006eHHOCTU, CXOACTBA U pa3nnuuA

AHHOMayua. Mex0yHapoOHO-Npasoaslie HOPMbI 10 pezyaupo8aHuUto copmugHol deamesnbHo-
CMU HA YHUBEpPCasnbHOM U pe2uoHAs16HOM yposHe, 8bipabomaHHble 20cy0apcmaeamu U Mexoy-
HAPOOHbBIMU MeX(PpasumesnbCmeeHHbIMU 0P2aHU3AUUAMU, POPMUPYIOM KOMIIAEKC HopM, obe-
crnevyusarUWux mexodyHapooHoe compydHu4ecmso 8 obaacmu cropma — MexdyHapooHoe
crnopmusHoe npaso.

Kakosa npupoda KomrineKca HOpM, pezysnupyrouiux He MexOyHapoOHbIe, d MPaHC2PAHUYHbIe OMHO-
weHus 8 obaaacmu criopma? [A1a8HsIM 06pA30M OHU ABAAIOMCA Pe3y1bmamom HopMomeop4yecmad
MexdyHapodHoeo onumnulickoeo komumema (MOK) u mexOyHapoOHbix ¢hedepayuli no onum-
nulickum sudam criopma. B cmamee ocyuwiecmesneH 0630p nodxo008, npeds1oeHHbIX 3arna0HbIMU
asmopamu U npUMeHUMbIX K pelleHUto OGHHO20 80MPOCa, PACKPbIMbl OCHOBHbIE MOI0HEHUSA KOH-
yenyuli «yHUGUYUPOBAHHO20 NPAsa, peaynupyowe20 omHoweHus mexcoy apynnamu» . Ccens,
mpaHcHayuoHanbHozo npasa . [reccona, «UCMUHHO20 MexdyHapoOHoz0 npasa» K. ®eddepa.
Bmecme ¢ mem Haubosnee yoauyHoiM 06bACHEHUEeM NopPAOKa 83aumodelicmeus mexoy Hayuo-
HAAbHBIMU COPMUBHBLIMU 06BEOUHEHUAMU U MeXOYHAPOOHbLIMU HernpasumenbCmeeHHbIMU
opeaHuzayuamu Onumnulickoeo 08uXeHUs npedcmasnaemcsa KoHuenuyus lex sportiva, 80 MHo-
20M rioxoxcasa Ha lex mercatoria, KomopasA UcnoabL3yemcsa nNpu peaynuposaHuu MexoyHapooHol
mopeoenu. O6ouM KOMAeKCam npucyuu maxkue ceolicmea, KGK HOpMamugHOCMb, BHecucmem-
HOCMb, ABMOHOMHOCMb 8 peayanuposaHuu U paspeweHuu crnopos. Bmecme ¢ mem lex sportiva
xapakmepuzyemcs bonabweli cmeneHblO UHCMUMYyYUOHaAAU3ayuu, yem lex mercatoria. Smomy
crnocobcmsyrom 08a ¢hakmopa: nupamudansHas cmpykmypa Onumnulicko2o 08uxceHusA u 0es-
menbHOoCcMb CiopmueHo20 apbumpaxcHozo cyda (KAC) e 2. /lozaHHe, yyperdeHHo2o 8 1983 e.
no uHuyuamuse MOK. bonee 3amemHas cmeneHb UHCMuUmMyuuoHanusayuu lex sportiva obecre-
yusaem HyxcHolli Memod ombopa Hopm u criocobcmayem nPoYHOCMU HOPMAMUBHO20 NOPAOKA
8 obsiacmu onumnuiickoz2o copma.

Ha cospemeHHom smane Habaodaemca meHOeHYUA, 8 cOomeemcmauu ¢ Komopoli npaso, co3-
dasaemoe 2ocydapcmeamu, 80CIPUHUMAeM 0se3Hble KOHCMPYKYUU, 803HUKWUE 8 HEerpasosabix
HOPMamueHbIX KOMIAeKcax, Hadensaa ux ropududeckol cunoli. [loamomy cospemeHHbIM ropu-
cmam csiedyem 3HGKOMUMBbCA € COOepIHaHuem HOPM, POPMUPYHOULUXCA 8 HEMPABOBbLIX KOMI/EK-
cax 8 UHMepecyouwux ux cgpepax, Y¥mobsi npedsudems, KAKOe 8/AUAHUE OHU CMO2Yym OKA3aMmb HA
paszsumue cobcmeeHHO pasosbix HOPM 8 HeddneKom byoyu,em.

Knruesbie cnosa: cnopm, mopzosss, MexOyHapoOHOe CriopmusHoe nNpaso, MexdyHapooHoe
mopeaosoe npaso, Herpasossie HOPMamueHbie KoMisaeKcel, lex sportiva, lex mercatoria, mpaHc-
2PAHUYHbIE OMHOWEHUSA, BHECUCMEMHOCMb, HOPMAMUBHOCMb, ABMOHOMHOCMb Pe2yAUPOBAHUSA
U paspeuweHus crnopos, Mex0yHapoOoHsbIl CnopmusHsili apbumpaxcHbili cyo (KAC), MexdyHapoo-
Hbil onumnulickuli komumem (MOK), Onumnulickoe dsuxceHue.
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Camum borom npegocrtasieHa HamM 1erkOCTb B3aMMHbIX TOProBbIX CHOLUEHVIﬁ,
4TOObI Mbl MOTAN B3MPaTb Ha MUP KaK Ha eaAnHOe Xunumule,

a TaKKe 4YTobbI KaH(Ablﬁ, COO6UJ,3FI Apyromy csou npounsseneHuA,

mor 6eCﬂpel'IFITCTBEHHO nony4yaTb B n306MAnmn nmewuleecay ,u,pyrorol.

WoaHH 3namoycm. IV 8. BuzaHmus

O cnopT! Tol — mup!
Tbl yCcTaHaBAMBAELWb XOpoLKe, A0bpble,

OPYXKeCTBEHHble OTHOLEHUA MeXay Hapodamu. Tbl — coracue.

MexayHapoAHble U TPaHCrpaHNYHbIe OTHOLIEHUA
B CMOPTe KaK 06beKT perynupoBaHus

B Hay4HOM nMTepaType nocnefHero BpemeHu Becb-
Ma 4acTo MCNO/Ib3YETCA TEPMUH KMEXKAYHAPOAHOe
CMOPTUBHOE NpaBo»2. 5e30 BCAKOro COMHEHUA, OH
MMeeT NpaBo Ha CyLw,ecTBOBaHWe, O4HAKO, CTPOTO
roBops, ero ciefyeT UCMo/b30BaTb TONbLKO B OT-
HOLIEHUM MeXAYHapPOoAHO-NPaBOBbIX HOPM, pery-
JIMPYIOLLNX MEXKIOCYAapPCTBEHHOE COTPYAHNYECTBO
B 061acTu cnopTa3. Mprmepammn mexayHapoaHbIX
[0roBOPOB, COAEPXKALLUX TaKME HOPMbI, MOTYT
CNyXuTb MexayHapoaHasa KoHBeHuuA OpraHu-
3aummn ObbeagnHeHHbIX Haunii no Bonpocam 06-
pa3oBaHuA, Hayku, Kynbtyp (KOHECKO) o 6opbbe
C AonuHrom B cnopre oT 19 oktabpa 2005 r.4, KoH-
BeHumA CoseTa EBpoONbl NPOTUB MaHMNYAMPOBAHMA
CMOPTUBHbIMU COPEBHOBAHUAMM OT 18 ceHTALpPA
2014 r.>, KouseHuusa Coseta EBponbl 0 eAnHOM
noaxoze K 6e3onacHocTH, 3awmTe U 0b6CayKMBa-
HUIO CMOPTMBHbIX MaTtyei ot 3 uiona 2016 r.b
KakoBa npmnpoaa KoMMieKca HOpM, perynmpy-
IOWMX HE MeXAyHapoaHble, @ TPaHCrPaHUYHbIe
OTHOLWeEeHMA B 061acTK cnopTa? 3TOT BONPOC Ha-
CTOMYMBO NPUBNEKAET BHUMAHMWE 3anaaHbliX U oTe-

Tbl cObnunKaelwb NoAeN, KaKayLmMx eanHCTBa.
. 0e KybepmeH «00a cnopmy», 1912

YecTBEHHbIX UccaegoBaTeneit. B HaydHol nuTe-
paType MOXHO BblAENUTb KaK MUHUMYM YeTbipe
BO3MOXHbIX NOAX0A3 K PeLUEeHMIO 3TOro BOMNpoca.

Mpupopaa HopmaTUBHOrO KOMNNEKCa,
perynupyloLero TpaHcrpaHnyHble
CNOPTUBHbIE OTHOLLIEHNA: 0630p NOAX0A0B

KoHyenyus yHuguyuposaHHo20 npasa, pezynu-

pyrowe20 mexczpynnossie omHoweHus, XK. Ccena
MepBbiM N3 NOAXOA0B K peleHnto npobaemol
ABNAETCA OTHECEeHMe AAHHOro KOMMJIEKCa HOpPM
B 061aCTM cnopTa K «yHUOUUMPOBAHHOMY Npasy,
perynmpyrowemy Mexrpynnosble OTHOLWEHNA»
(dp. — droit intersocial unifié). 3Ty KoHuenuuto
B 1932 r. npeanoXKua BUAHbIN NpeacTtaBuTeNb
WwKonbl connaapuctos K. Ccenb. Taknm obpasom
OH 0ODBACHAN, KaK PeryinpyroTca «4enoBeyeckune
OTHOLUEHUA, NPOCTUPAtOLLLMeCa 3a Npeaenbl PasHbIX
rocyaapcte»’. }. Ccenb paccmaTpusan UHAMBUAOB
KaK e AMHCTBEHHbIX CyObEKTOB NPaBa, Nonara, Yto
NpaBO BO3HUKAET TO/IbKO BCeACTBUE YeNOBEYECKO-
ro obWEHMA U CNYXKUT UHTEPECAM onpeaeNneHHbIX
obulectBeHHbIX rpynn (nat. — ubi societas, ubi jus,

BenbamuHos . M. MexayHapoAHOe 3KOHOMMYECKoe NPaBo M npouecc (AKafeMUYeckuin Kypc) : yuebHuK.
M. : BonTtepc Knysep, 2004. C. 7—8.

Cm., Hanpumep: Nafziger J. International Sports Law. Dobbs Ferry, New York : Transnational Publishers, Inc.,
1988 ; Anekcees C. B. MexayHapogHoe cnopTtusHoe npaso / nog pea. M. B. KpaweHnHHUKoBa M. : 3aKoH
n npaso, 2008 ; 3axaposa /1. N. MexayHapoaHoe CnopTUBHOE NpaBso : y4ebHUK ana 6akanaspos / oTB. pea,.
K. A. bekawes. M. : MNMpocnekr, 2017.

Cm., Hanpumep: 3axaposa /1. . § 9 «MeKayHapoaHoe coTpyaHuyYecTBo B obnactu cnopta» rm. XXV «Mexay-
Hapo4HOe COTPYAHNYECTBO B HAY4YHO-TEXHMYECKOW U MHbIX 0bnactax» // MexayHapogHoe nybanyHoe npa-
BO : y4ebHUK. OTB. pea. K. A. bekswes. 5-e nsa., nepepab. n gon. M. : Mpocnekr, 2011. C. 936—939.

URL:  https://www.un.org/ru/documents/decl_conv/conventions/pdf/doping.pdf (aaTa  obpauieHus:
22.04.2019).

ONeKTPOHHbIN GOHA, NPaBOBON M HOPMATUBHO-TEXHUYECKOM AOKyMeHTaumm «KoHcopumym Kogekc». URL:
http://docs.cntd.ru/document/420220528 (nata obpaiweHus: 22.04.2019).

DNEeKTPOHHbI POHA, NPaBOBOM M HOPMATUBHO-TEXHUYECKOWN AOKymeHTauum «KoHcopumym Kogekc». URL:
http://docs.cntd.ru/document/420378571 (aata obpalueHus: 22.04.2019).

Scelle G. Précis de droit des gens. Paris : Recueil Sirey, 1932. P. 32ff.
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T.e. «rae obLecTso — Tam 1 npaso»)s. B ero uHTep-
npeTauun 3HaMeHUTas KOHLUENuMa «npaBo Hapo-
noB» (¢p. — droit des gens), cbopmynmpoBaHHas
B 1927 r. A. depapoccom®, npeBpaLLaeTca B «NpasBo
nogen». KoHuenums K. Ccena HOCUT MOHUCTMYe-
CKUIM xapakTep. MHAMBMA ABNSETCA rPaXKgaHUHOM
rocy4apcTsa, XKUtenem roposa, NpUxXoxaHMHOM
LEPKBU, Y1EHOM CMOPTUBHOTIO Knyba u ogHoBpe-
MEHHO YYaCTHUKOM MeXKAyHapogHoro coobuiecTsa.
TakMm 0bpasom, ero AeATesIbHOCTb PeryinpyroT
HEeCKO/IbKO NPaBONOPAAKOB, KOTOPbIEe HAKNAAbIBA-
toTCA APYr Ha Apyra. MexayHapoaHbIi npasonops-
[0K, KoTopbli K. Ccenb cumTan BbICLUMM, NOAYMHSA-
eT cebe HaLuMOoHabHbIN NPaBOMNOPSAA0K, KOTOPbI,
B CBOIO OYepesb, B UEPapPXMYECKOM CMbIC/IEe Bbille
MyHMUMNanbHoro'%. Takas TpaKkToBKa B MPUHLUM-
ne He NpoTuBopeunt BuaeHuo A. depapocca. OH
paccmaTpuBasa NPaBO HAPOLOB KaK Pe3ynbTaT Kon-
NeKTUBHOM, unun obwen, sonm (¢p. — une volonté
collective, une volonté commune) mexayHapoa-
HOro coobuecTBa, KOTOpPan BbISBAAETCS MyTEM CO-
rnacoBaHWA BONb OTAE/IbHbIX rOCYAapCTB, YTOYHASA
NP1 3TOM, YTO BOA FOCYAAPCTBA €CTb HE YTO MHOE,
KaK COBOKYMHOCTb BOb MHAMBMAOB (Pp. — un
rassemblement de volontés humaines)!l.

KoHyenyusa mpaHCHayuoHaAbHO20 npasa

®. [xceccona

BTopoi BO3MOXKHbI OTBET Ha BOMPOC O TOM, KyAa
cnefyeT OTHECTU HOPMATUBHbI KOMNIEKC, pery-
JIMPYIOLLMIA TPAHCTPAHWUYHbIE CMOPTUBHbIE OTHOLWe-
HWA, — TPAHCHaLMOHaNbHOEe NPaBo. ITOT TEPMUH
6b11 NpegnoxeH B 1956 r. ameprKaHCKMM yYeHbIM
®. Ixxecconom B KayecTBe cobmpaTenbHOro no-
HATUA ANA 0603HaYEeHUA He OrPaHUYEHHOrO rocy-
OAPCTBEHHBIMM FPaHULLAMW PETYIMPOBAHMA, OCY-
LLLeCTBNAEMOrO HaLUWMOHA/IbHbIMU NPABUTE/NLCTBA-
MU U HENPaBUTENbCTBEHHBIMM OpraHM3aumnammnt?,
TpaHCHauMoHaNbHOE NPaBOo B €ro TO/IKOBaHUMU
06beanHAET rpakgaHCKO-MPaBOBbIE U YFONOBHO-

NpaBoBble aCNeKTbl MEXAYHAPOAHOro Ny6AMYHOro
M YaCTHOrO NpaBa, HALMOHaNbHOIO Ny6AMYHOrO
M YaCTHOrO NPaBa, a TaKKe BK/IYAET UHblE HOPMbI,
KOTOpble He NoANaAAloT NoA CTaHAAPTHbIE KaTero-
pun. B cnyyae HeOBXOAMMOCTU KaK MeXAyHapoa-
HbIW, TaK U BHYTPUTOCYAaPCTBEHHbIN cya, N3bpaH-
Hbll B KadecTse forum conveniens, ynolHOMO4YeEH
BblI6paTb NPUMeEHMMYIO HOpMy — lex conveniens
13 BblLIEeNepeYmCIeHHbIX NPaBOBbIX 06Pa30BaHWUI,
PYKOBOACTBYACb MPUHLMMAMM Pa3yMHOCTU U Crpa-
Be4MBOCTU. Bnpouem, cam ®. [Ixkeccon cumTan,
YTO aBTOPCTBO TEPMMUHA KTPAHCHALMOHANbHbIA»
NPUHAANEXKUT HE eMY, @ APYIMM aMEPUKAHCKUM
ydyeHbim — M. Makgyrany, [. [xoHcoHy, I1. Kop-
6eTTy, A. Haccbaymy, KoTopblie BBeNM ero B 060poT
HEeCKOoNbKo paHeel3,

®. [xkeccon WMPOKO MHTEpNpeTUpoBan no-
HATME «npaBo». [NpaBuna NoBeAeHUA MOTYT Bbl-
pabaTbiBaTbCA BO MHOIMX chepax YesoBeyecKoro
obueHns: B cemeliHON, peIrMosHoim, Kopnopa-
TUBHOM KMU3HU, B AEATE/IbHOCTU MEXKAYHAPOAHbIX
opraHusaumii. Mo ero MHeHUIO, B HAacTosLLee Bpe-
M#A NpeasioxKeHne KBannduLumMpoBaTb 3T NpPaBu-
Nla B KayecTBe NPaBOBbIX HOPM He ABAAETCA HU
4YeM-TO HOBbIM, HY YEM-TO BbI3blBatOLMM. TpaHC-
HaUMOHaIbHOE NPaBO NPU3BaAHO YPEryanpoBaThb
OTHOLLEHUA, BO3HMKAOLWME MEXAY UHOMBUAAMM,
HOPUANYECKMMUN NLLAMU, TOCYAaPCTBaMM, 06beau-
HEHUAMM rocyaapcTs U Apyrumu rpynnammi, Cne-
[OYA TAaKOM JIOTUKE, K YNC/TY aKTOPOB MOTYT BbITb OT-
HeceHbl MHOFOYMCAEHHbIE HEMPABUTENBCTBEHHbIE
opraHusaumm Onumnuinckoro u NMapanMMnuUnckoro
ABUKEHUS, peluatoLme pasHoobpasHble BONPOChI
06LEeCcTBEHHOM }U3HU B CNOPTMBHOM cdepe. Pas-
BMTME KOMMYHUKALLMIA CNOCOBCTBYET yBENMYEHUIO
KONMYecTBa TPAaHCHALMOHANAbHbIX OTHOLWEHUN,
cnefoBaTeNbHO, YBEIMYMBAETCA B 06 beMe TpaHC-
HalLMOHaIbHOE NpaBo, UX peryaunpytolieel>,

JnA TpaHCHaALMOHANbHbIX OTHOLIEHWI CBA3b
B/1aCTBOBAHMA C ONpeaeseHHON rocyAapCTBEHHOM
TeppuTopmei nepectaeT ObiTb UCKAKOUYUTENIBHOMN

8 Thierry H. The Thought of Georges Scelle // European Journal of International Law. 1990. Vol. 1. P. 198, 202,
204. URL: http://www.ejil.org/pdfs/1/1/1125.pdf (aata obpauieHua: 23.07.2015).

® Von Verdross A. Le fondement du droit international. Recueil des Cours. Académie de droit international
de La Haye. Vol. 16. 1927. Pp. 252—253. URL: http://credo-multimedia.com/Bib_num/Articles/Droit%20
International/fondement%20du%20DI.pdf (gaTta obpaueHua: 24.07.2015).

0 Thierry H. Op. cit. P. 200.
1 Von Verdross A. Op. cit. Pp. 277—278.

12 Jessup P. Transnational Law. New Haven, 1956. URL: https://www.questia.com/library/399318/transnational-

law (aaTa obpaleHus: 24.07.2015).
13 Jessup P. Op. cit. P. 2, 106—107.
14 Jessup P. Op. cit. Pp. 8—9.
5 Jessup P. Op.cit. P. 108.
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1 abcontoTHOM. [1na TaKoM cucTeMbI MeXAyHapoa-
HbIX OTHOLUEHWI NPUHLUN CyBEpPeHMUTEeTa CTaHO-
BMTCA NMOMEXOM: OH HECOBMECTUM C CaMoM uaeem
TPAHCHAUMOHANbHOIO NpPaBa, O KOTOPOM MULLET
®. Oxkeccon. Mo 3Tol NpUYMHE COBETCKAnA LWKOAA
MeXAyHapo4HOro NpaBa 4eMOHCTPUPOBaa BeChb-
Ma cepKaHHOE OTHOLUEHWE K KOHLEeNL MM TpaHCc-
HalUMoHanbHOro npasale.

KoHyenyusa ucmuHHoz20 mexdyHapodHo20
npaea K. ®eddepa

MN3BeCTHbIN HeEMeLKUIT uccienoBaTesib BONPOCOB
HOpPMaTUBHOTO peryampoBaHus cnopTa K. dea-
aep o603Haumn B 1984 r. TpeTuit BO3MOXKHbIN
NOAXOA K PeLUeHUI0 MHTEPECYHOLLEro HAac BOMpPo-
Ca — «WUCTMHHOE MeXKAYHAapoaHoe npaBo» (true
international law). OH nucan o Tom, uto MexKay-
HapogHbI onumnuiickmuii komuteT (MOK) cneayet
paccMaTpuBaTb Kak OPraHN3aLmio, UCMONHAIOLLYIO
KBA3UMNpPaBUTE/NIbCTBEHHbIE NOAHOMOYUA. B pe-
3y/bTaTe ee AeATeNIbHOCTM BO3HMK CAMOCTOATE b-
Hbl MeXAyHapoaHbI HOPMATUBHbIM NOPAJOK,
KOTOPbIN XOTA U HE ABNAETCA MEXAYHAPOAHbIM
ny6AMYHBIM NPaBOM, NPeAcTaBAAeT coboit UCTUH-
HOe MeXXayHapoaHoe npaso. o mHeHuto K. dea-
Aepa, rocyaapcTsa NpUsHa N CaMoCTOATENbHOCTb
MOK B BONpOCax pery/iMpoBaHUs MeXAYHAPOAHOM
CMOPTMBHOW AeATEeNbHOCTU. DTy CaMOCTONATE b-
HocTb MOK cneayeT TpaKTOBaTb KaK Aenermpo-
BaHWe rocysapcTBaMmm CBOMX NOSHOMOYMI B 3TOM
coepe. K. Pegnep noguepknean, Yto «KNpaBuUTe/b-
CTBa NyTeM HEBMeLIaTeNbCTBA B BONPOCHI, pery-
nvpyemble MOK, paccunTbiBatoT Ha T0, 4To MOK

NPOJONMKNT CAMOCTOATE/ILHO PYHKLMOHUPOBATL Ha
MeXKAYHapOoAHOM YPOBHE, BK/IOYasA NnogaepskaHme
OTHOLIEHMIA C roCyAapCTBaMmn Ha PaBHOMPaBHOM
ocHose»l7,

Lex sportiva

Mo Hawemy MHeHUto, Hanbonee ygayHoe 06b-
ACHEHWe nopAaAKa B3aMMOAENCTBUA MeXKAY Ha-
LMOHaMbHbIMW CNOPTUBHLIMWN 06 bEeANHEHUAMM
N MEXAYHAPOAHbIMWU HENPABUTENbCTBEHHBIMU Op-
raHM3aumMaMM B CNOpTUBHOM cdepe obecneynsaert
yeTBepTbIM noaxoa — lex sportiva, pasgensemoiit
MHOTMMW NPeACTaBUTENAMM KaK 3anagHon, Tak
M OTeYeCTBEHHOW NPaBoBOM AOKTPUHbLIE. 370 co-
BOKYMHOCTb KOPMOPATUBHbIX MPaBWU NOBEAEHWA,
BbIPpabOTaHHbIX HALMOHANbHbIMM U MEXAYHaAPOA-
HbIMW HENPaBUTENbCTBEHHbIMM OPraHM3auuAMm
ONMMNNICKOro ABUXKEHUSA, KOTOPbIE MOyYatoT
LUMPOKOE Npu3HaHUe, No KpalHel mepe cpeam
TeX, KTO AeMOHCTPUpPYyeT HaMepeHNe y4acTBo-
BaTb B CMOPTUBHOW AeAaTesbHOCTU. Te nua, Ko-
Topble B Hel He y4acTBYIOT, He MOTYT AeNCTBO-
BaTb M 06bIYHO He AEMCTBYIOT B HapyLeHMe 3TUX
npasuA. focyaapcTea C HEKOTOPbIM OMO34aHUEM
MPM3HAOT 338 TaKMMK NpaBuIamMmm noseaeHmns
topuaundeckyro cuny’®. Mprmepamu akToB, Npu-
Haa/exawumx K lex sportiva, BbicTynatoT Oanmnuii-
cKana xapTua (B pes. ot 9 oktabpa 2018 r.)29, Ko-
nekc MOK no sTuke ot 18 aHsapa 2018 r.21, Ycrtas
MegyHapogHoi degepaummn pytbona (PUDA)
(8 pea. oT 13 nioHa 2018 r.)22. KopnopaTueHoe
perynMpoBaHune B CNopTUBHOM chepe aBaaeTcs
HOPMaTMBHbIM, HO OHO OT/IMYAETCA OT NPaBOBOro

% llypwanos B. M. MexayHapoaHble npaBooTHoweHuA. M. : MexayHapoaHble oTHoweHuA, 1971. C. 48.

7 Vedder C. The International Olympic Committee: An Advanced Non-Governmental Organization and the
International Law // German Yearbook of International Law. 1984. Vol. 27. P. 233, 256.

8 Cm., Hanpumep: Rigozzi A. UArbitrage international en matiere de sport. Paris : Bruylant, L.G.D.J., Helbing &
Lichtenhahn, 2005. P. 5, 29, 621, 625—629, 743 ; Conosbes A. A. 3apybexxHble Mogenv 1 onbIT KognduKaumm
CNopTUBHOrO 3aKkoHoAaTenbcTea / Komuccua no cnoptusHomy npasy Accoumaumm topuctos Poccun. M., 2011.
C.99—100 ; MoHKuH . B., MoHkuHa A. Y. O Koppenauuu lex sportiva n cnoptusHoro npasa // BecTHuk PYJH.
Cepwa : lOpuanyeckme Hayku. 2012, Ne 3. C. 111—114 ; 3axaposa /1. 1. «O cnopT, Tel — mup!» Ponb mexay-
HapogHoro npasa, lex sportiva u lex olympica B perynMposaHuun mexayHapoaHbIX COPTUBHbBIX OTHOLLEHWI.

M. : UeHTpanbHas Tunorpadus, 2013. C. 60—64.

19 Stathopoulos M. (speech) in Sports and European Community Law (D. Panagiotopoulos, ed.). Proceedings of the
5th IASL Congress, Nafplion 10—12 July, ELLIN: Athens, 1997. Pp. 23—24 ; Panagiotopoulos D. (ed.) The Sports
Law in the 21st Century. Proceedings of the 1st Pan-Hellenic Congress with International Participation. Hellenic
Center of Research on Sports Law, Hellin: Athens, 1999. Pp. 42—44 ; Gaiger A., Gardiner S. Professional Sportin the
EU: Regulation and Re- regulation. Hague : T.M. C. Asser Press, 2000. Pp. 301—302. Cited in Panagiotopoulos D.
Sports Law. Lex Sportiva and Lex Olympica. Theory and Praxis. Athens : Ant. N. Sakkoulas Publishers, 2011. P. 129.

2 URL:

https://stillmed.olympic.org/media/Document%20Library/OlympicOrg/General/EN-Olympic-Charter.

pdf#_ga=2.237189831.633349941.1556041884-440235858.1433602359 (naTa obpaiweHus: 22.04.2019).
2L URL: https://www.olympic.org/documents/code-of-ethics (aata obpauieHua: 22.04.2019).
22 URL: https://resources.fifa.com/image/upload/the-fifa-statutes-2018.pdf?cloudid=whhncbdzio03cuhmwfxa

(naTa obpaleHua: 22.04.2019).
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PeryiimMpoBaHus, U 3TO POAHUT ero ¢ lex mercatoria
B chepe MeKaAyHapoaHON TOProsamnz3,

Mop, lex mercatoria (naT. — NpaBo TOProsLeEB,
NpaBo KynuoB) MOHUMAaETCA «BHEHALMOHabHbIN»
KOMMJIEKC NPaBOBbIX M HEMPABOBbLIX HOPM, NPU-
3BaHHbIX obecneynBaTb HeobxogmMmoe perynm-
poBaHWE MeXAYHAPOAHbIX TOProBbIX ONepaLuii.
Teopwun lex mercatoria BosHMKAa B 50—60-e rr.
XX B., XOTA1 CamMO MpPaBO Kyneyeckoro cocsoBms
M OelicTBOBaBLUME BHE NPesesioB HaUNOHA/bHbIX
rocygapcTs o6bl4am, KOTOPbIMUM €ro NpeacTaBuTe-
N1 PYKOBOACTBOBANNCH NPU 3aKAOYEHUM CAENOK,
BOCXOAAT K eBponelrickomy CpeiHEBEKOBbIO. XOTA
cofeprKaHue lex mercatoria noHMMaeTca yyeHbIMU
No-pa3HOMY, BCe CXOAATCA B TOM, YTO LLeHTpab-
HOe MeCTo B HEM 3aHMMaLOT 06bluyan mexayHa-
POAHO TOProB/IX, @ TaKKe TOprosble (aenosble)
06bIKHOBEHWSA, TMNOBbIE A0rOBOPbI (KOHTPaKTbI),
obume ycnosua, cBoAbl eAMHOODOPa3HbIX NpaBu
nnp.2

(xopcteo mexay lex mercatoria u lex sportiva

KaKk oTmeyatoT ¢ppaHLy3ckme yyeHble . Bion,
K-M. Mapmeitto, [. Nopakkna, . Puuo, «kak
W TOProBaA, CNOPT He 3HaeT rpaHuL u Tpebyer
npaBocyauMa U npaBa, KoTopble 6blan Hbl aganTm-
pOBaHbl K 3TOM peasibHOCTM U OCBOBOXKAEHDLI OT
OrpaHMYeHN HaLMOHa/IbHbIX CYBEPEHUTETOB.
YTo KacaeTtca npaBocyaus, ny4ywmin cnocob, 6es
COMHeHMsA, obecneymBaeT apbuTpaK, TaK Kak ero
NPenMyLLECTBO B TOM, YTO OH NO3BOJIAET CTOPO-
Ham BbIB6paTb NPMMEHMMOE NPaBO — HeHauuo-
HanbHOeE, HerocyaapcTBEHHOE, HO NoaxoasaLLeey.
B MX NoHMMaHuK lex sportiva — 3To «COBOKyn-
HOCTb MpPaBWA Pa3/IMYHOTO NPOUCXONKAEHUA,
06beANHEHHbIX MO OAHOMY OCHOBaHMUIO UX NPU-
CNocobNeHHOCTU K HYXAAM MeXAYHAPOAHOro
cnopTta», U «MeToa oTbopa Npasua, CNocobHbIX
YNpPaBAATb MEXAYHAPOAHbIM CNOPTOM, UCNOJb3Y-

emblX apbutpaskammn»2>, im BTOPUT WBENLAPCKUIA
nccnegosatenb A. Purouum: no ero MHeHuto, lex
sportiva — 3TO CBOA YaCTHbIX HOPM, MOJYYMBLUMX
3aKpensieHne B NPaBOBbIX 06bIYAAX, MONOKEHUSAX
HaLMOHabHOro Npasa, NPUMEHUMbIX ANS pa3pe-
LeHMA CNOPTMBHOIO cnopa, peweHunax CnopTme-
HOro apbuTpaxKHoro cyga B r. J/losaHHe (aHrn. —
Court of Arbitration for Sport (CAS), KAC)26.

Y lex mercatoria u lex sportiva umetotcs
KaK MUHUMYM TpU obLiMe cXxoaHble YepTbl. Bo-
nepBblX, OHW BbIBOAATCA 32 PAMKU KOHKPETHOM
NpPaBOBOM CUCTEMbI — MEKAYHAPOAHOM MU Ha-
LMOHaNbHOMW. Lex sportiva, Kak 1 lex mercatoria,
npeacTasaseT cobol OTAe/IbHYIO PEryNPYIOLLYIO
CUCTEMY, KOTOPaA He MOXKeT BbITb O4HO3HAYHO
HasBaHa HY MeXAyHapoAHO-NPaBOBOM, HN BHY-
TPUrocyaapcTBeHHON. Bo-BTOPbIX, OHM BKAKOYAlOT
B CBOM COCTaB HOPMbl HEMPABOBOTO XapaKTepa,
nocpeacTBOM KOTOPbIX OCYLLECTBAAETCA CamMo-
perynmpoBaHue onpeaesieHHbIX 06beaANHEHUN,
TO/bKO B cay4yae lex mercatoria peyb naert o Hop-
MaXx, BOCXOAALLMX K CpesHEBEKOBbIM NMpaBuiam
noBeaeHMs, KOTOPble CKNAAbIBANUCL B pe3y/bTa-
T€ BO MHOTOM CTUXMMHOM MPAKTUKM KyMeYecKmx
r’mnbaui, a B cnydae lex sportiva — o Koprnopatus-
HbIX HOPMaX, CO34aHHbIX B pe3y/bTaTte ueneHa-
npaB/ieHHOM AeATeNbHOCTY MHOTOYMUC/IEHHbIX Op-
raHmsaunit ONMMNUNCKOro ABUXKEHUS. B-TpeTbux,
n lex mercatoria, u lex sportiva npeanonaratoT
NCNo/Ib30BaHME aBTOHOMHbIX cnocob60B HOpMma-
TUBHOTO PEry/IMPOBaHMA U paspeLleHmna Cropos.
B lex mercatoria HabatogaeTcs oTKas oT Tpaauum-
OHHOTO NPaBOBOrO MHCTPYMEHTapMSA (B YaCTHOCTH,
OT KOJIJIN3UOHHbIX MPUHLMMIOB MeXAyHapoaHOo-
ro YacTHOro NpaBa) B NO/b3y «BHEHaLMOHa/b-
HbIX», KaBTOHOMHbIX» CNocoboB perynMpoBaHus
n paspeuleHma cnopos?’. Teopusa lex mercatoria
Nnosly4ymMna WKUPOKoe NPMMEHEHUE B NPAKTUKeE
MeXAYHaPOLHbIX apbUTPaXKHbIX cyAoB Bo ®paH-
ummn, Weenuapuun, Huaepnangax, Weeunn, CLUA
W apyrux ctpaHax 3anaga8. B cnyyae lex sportiva

23 Goldman B. The Applicable Law: General Principles of Law — the Lex Mercatoria // Contemporary Problems in
International Arbitration / J. M. Lew (ed.). London : Martinus Nijhof, 1987. P. 116 ; Stathopoulos M. (speech)
in Sports and European Community Law. Pp. 23—24. Cited in Panagiotopoulos D. Sports Law. Lex Sportiva and
Lex Olympica. Theory and Praxis. Athens-Komotini, 2011. P. 129. Cm. Tak»e Panagiotopoulos D. Lex Sportiva
and international legitimacy in sports activities // Ceabman MexayHapoaHasa HayYHO-NPaKTUYecKasa KoHde-
peHuua «fobanunsaums cnopta: ONMMMAUACKME UFPbl U MEXKAYHAPOAHbIE COPEBHOBAHMAY : MAaTEPUaNbl KOH-
depeHumm / nog pea. A. WN. Porauesa, O. A. LllesueHko. M., 2013. C. 6—17.

24 AHygppuesa /1. 1. MexayHapogHoe YacTHoe npaso : B 3 1. T. 2 : OcobeHHas YacTb : y4ebHUK. 2-e u3s,., nepe-

pab. n gon. M. : bek, 2002. C. 219—220.

% Buy F., Marmayou J.-M., Poracchia D., Rizzo F. Droit du sport. Paris, 2009. P. 160.

% Rigozzi A. Op. cit. P. 628.

27 AHygppuesa /1. 1. MexayHapogHoe YacTHoe npaso. C. 220.
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npeacTaBAseTCcA BO3MOMHbIM FOBOPUTb HE MPOCTO
06 oTAeNbHbIX aBTOHOMHbIX cnocobax, a 0 NoIHOM
aBTOHOMHOCTU pa3peLleHnaA CNOPTMBHbIX CMOPOB
B KAC.

Pa3nuuua mexpy lex mercatoria un lex sportiva

Hapagy ¢ 0603Ha4YeHHbIM BbILLE CXOACTBOM, MEXAY
lex sportiva u lex mercatoria cyuiectsyeT no kpau-
Hel mepe of4HO 3ameTHoe pasnudne. OcHosy lex
mercatoria obecneunBatoT TakMe HenumcaHble npa-
BMN1A NOBeAEHUA, KaK 0bblyam genosoro oboporTa.
Lex sportiva ocHOBbIBaeTcA He Ha 0bblyasx, BO3-
HWKaIOLMX HA HU30BOM YPOBHE B HehOpMaibHOM
06LLeHMM, @ HA NUCAHbIX HOPMAX, 3aKPEenaeHHbIX
Ha BbICLLUEM YPOBHE NMMPaMMAANbHON CUCTEMbI —
B yCTaBaXx M perflaMeHTax CNOPTMBHbIX OpraHM3a-
umnii. O bonbluel cTteneHn MHCTUTYLMOHAAN3aLUn
B MMpPE MEeXAYyHapOoAHOro crnopTta CBUAETeNbCTBY-
eT u yypexaeHume 8 1983 r. no nHuumatmse MOK
eaunHoro anda scero OAMMMNMNCKOro ABUMKEHUA
CnopT1BHOro apbuTpaxkHoro cyaa B JlozaHHe??,
LOeatenbHocTb KAC ynopsagoumMBaeT Hopmbl lex
sportiva n no3BonAeT ocyLwecTBNATL OTOOP HOpM,
YKenaTenbHbIX 415 COXPAHEHUA U fanbHelwero
ncnonb3oBaHua. ApouTpbl KAC BblYNEHAOT U3 06-
LLMX NONOMKEHMUIM PernameHTOB CMOPTUBHbIX Opra-
HM3aLMN NPUHLMMbI, TPUCYLLME HOPMATUBHOMY
nopaaKy B 061acTv cnopta, nam GopmyamnpytoT nx
CaMOCTOATENIbHO KaK BblipakeHne ocHoBonoara-
towmx Tpe6OBaHMIA U BbICLIMX MHTEPECOB CNOPTUB-
HOW cocTA3aTenbHOoCTU. MpoLecc, B xo4e KOTOPOro
HOPMbI, 3aKpPENNeHHble B perlaMeHTax CnopTmB-
HbIX OpraHuM3aLmii, BO3BOAATCA B PaHI OCHOBHbIX
npuHumMnos lex sportiva, obecneunsaet onpeae-
NIeHHbI meTos oT6opa HYKHbIX HOPM M cnocob-
CTBYET NPOYHOCTM HOPMATUBHOIO NopAaKa B 06-
nactm cnopra3’,

XapaKtepusya HOpMaTUBHbIE OCHOBAHMA Mpa-
Bonopsaka B ob6nactn cnopTa, BepHee 6bla10 bbl
roBopuThb O leges sportivae BO MHOXXeCTBEHHOM
yncne, NOCKONIbKY KaXAablli BUA CNOPTA, Kaxaan
CNOPTUBHAA AUCLUNANHA UMEET CBOMN cOBCTBEH-

HbI HOPMATMBHbI NOPALOK U CBOKO COBOKYN-
HOCTb HOPM B €ro OCHOBAHMWU. TaKMM 06pa3om,
lex sportiva — 310 cepaLLeBMHA MHOTOUYUCAEHHbIX
crneymanbHbix leges sportivae. Korga KAC o60-
3Ha4aeT NpUHUMNbI, cocTaBaatowme lex sportiva,
OH NOAYEPKUBAET, YTO OHU A0XKHbI MPUMEHATb-
CA C yY4EeTOM KaXKAoro ciyyas u cneumduKm Kon-
KpeTHoro suaa cnopta. Mepapxmyeckasa cTpyk-
Typa CNOPTUBHOTO ABUXEHMA U 06beamnHAOWEee
Hayano B Buae KAC cnocobcTBYOT BO3HUKHO-
BEHMIO LLleHTPa/IbHOro HOPMaTMBHOTO NopAAKa
B ob6nactu cnopta (bpp. — l'ordre juridique sportif
central)3?.

HoBble 3apgaun nepep npasoseaom
B y(10BUAX 3BONIOLIUN NpaBa

Ecau Hu lex sportiva, HU lex mercatoria He aB-
NAOTCA OAHO3HAYHO NPaBOBbIMU PEeHOMEHaMMU,
novyemy TOrga OHM AOMKHbI U3y4aTbCA NpaBoBe-
Oamn? B coBpeMeHHbIX ycA0BUAX HabatogaeTcs
OTYET/IMBAA TEHAEHLUMA, B COOTBETCTBMM C KOTOPOW
npaBo, CO34aBaeMoe rocyaapcTBamu, C TeYeHMU-
€M BpeMeHM BOCMPUHUMAET NOJIE3HbIE KOHCTPYK-
LM, BO3HMKAIOLLME B HENPABOBbIX HOPMATUBHbIX
KOMMNAEeKCcax, Hagenaa nux puauyeckon cMioun.
Mpumepom Takoro poga B CNOPTUBHOMN chepe
MOMKET CNYXKUTb NoABAEHUE B Tpya0BOM KOAEK-
ce PO rn. 54.1 «OcobeHHOCTM peryamposaHusn
TpyAa CNOPTCMEHOB U TPEHEPOBY, BBEAEHHOMN
depepanbHbiM 3akoHOM OT 28 dpeBpansa 2008 r.
Ne 13-®3 «O BHeceHUU ameHeHU B Tpyaosoi
Koaekc Poccuitckoit depepaumm» (B yacTHOCTH,
cT. 348.4 «BpemeHHbI NnepeBos CNOPTCMEHa
K apyromy pabotogatento»)32. Tenepb 3akpenneH-
Hbii B TK P® nopsagok ocywectsieHna TpaHcde-
pa — nepexoaa Urpoka mns knyba B kKny6 — B 06-
Lwem Buae BocnponssoamTt TpeboBaHuA, KOTOpble
paHee 6b1M 0603HaYeHbl B PernameHTe o cTaTyce
1 nepexogax (TpaHcdepe) urpokos 2004 r. (B pea.
2007 r.) ®UDA33 1 KoTopble BNOCNEACTBUM Bblan
OTpa)KeHbl B 04HOMMEHHOM pernameHTe Poccuit-
cKoro ¢yT6onbHOro cotosa (PPC) ot 18 gekabps

28 AHygppuesa /1. [1. MpenogaBaHue Kypca «MeXayHapoaHbIi KOMMEPYECKUIN apbUTPark»: HayYHO-MpPaKTUYe-

cKkoe nocobue. M. : PNA MO P, 2006. C. 5, 75.

2 Buy F., Marmayou J.-M., Poracchia D., Rizzo F. Op. cit. P. 160.

30 Buy F., Marmayou J.-M., Poracchia D., Rizzo F. Op. cit. Pp. 160—161.

31 Buy F., Marmayou J.-M., Poracchia D., Rizzo F. Op. cit. P. 161.

32 CnpaBouHo-npasoBas cucrema «KoHcynstantlaoc». URL: http://www.consultant.ru/document/cons_doc_
LAW_75176/3d0cac60971a511280cbba229d9b6329c07731f7/#dst100019 (gaTta obpauieHus: 22.04.2019).

3 URL: https://www.fifa.com/mm/document/affederation/administration/regulations_on_the_status_and_
transfer_of_players_en_33410.pdf (aaTta obpalueHus: 22.04.2019).
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2006 r.34 na Toro 4To6bl MOHUMATb, B KAKOM Ha-  Cax B MHTEPECYIOLWMNX UX chepax, U NpeasuaeTb,
npasneHun byaeT 3BONOLNMOHNPOBATb NPABO, CO-  KakKMM 06pa3om OHWM CMOTYT OKa3aTb BAUAHWE Ha
BPEMEHHbIE FOPUCTbI JOMKHbI YUUTbCA AENCTBOBAaTb  Pa3BUTUE COHCTBEHHO NPABOBbLIX HOPM B Heaane-
Ha onepexeHne — 3HAaKOMMUTLCA C COAEPKAHMEM  KOM ByayLLeMm.

HOpM, GOPMUPYHOLLIUXCA B HEMPABOBbLIX KOMM/EK-
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LEX MERCATORIA AND LEX SPORTIVA: PECULIARITIES, SIMILARITIES AND DIFFERENCES

Larisa I. Zakharova, Cand. Sci. (Law), Associate Prof. of the Department of International Law, Kutafin
Moscow State Law University (MSAL)

lizakharova@msal.ru

9 Sadovaya-Kudrinskaya, Moscow, 125993, Russia

Abstract. International law rules with regard to the regulation of sports activities at the universal and regional
levels developed by states and international intergovernmental organizations have formed a set of norms ensuring
international cooperation in the field of sport, namely, international sports law.

What is the nature of the set of rules governing cross-border relations in the field of sport? They are mainly the
result of rule-making carried out by the International Olympic Committee (the I0C) and the international Olympic
Sports Federations. The article analyzes the approaches proposed by Western authors and applicable to the
solution of the issue under consideration, elucidates the main provisions of the concepts of unified law governing
relations between groups proposed by Georges Scelle, transnational law proposed by Phillip C. Jessup, and true
international law proposed by C. Vedder.

However, the best explanation for the interaction between national sports associations and international non-
governmental organizations of the Olympic Movement is provided by lex sportiva. Lex sportiva is similar to lex
mercatoria that is used to regulate international trade. Both complexes have such properties as normativeness,
non-systematicity, autonomy in the regulation and resolution of disputes. However, lex sportiva is characterized
by a greater degree of institutionalization than lex mercatoria. There are two factors that contribute hereto:
a pyramidal structure of the Olympic movement and activities of the Court of Arbitration for Sport (CAS) in
Lausanne that was founded in 1983 at the 10C initiative. A greater degree of institutionalization of lex sportiva
provides the right method for selection of norms and contributes to a stronger regulatory order in the field of
Olympic sport.

At the present stage, there is a tendency whereby the law created by States perceives useful designs that have
arisen in non-legal regulatory complexes giving them legal effect. Therefore, modern lawyers should familiarize
themselves with the content of the norms and rules emerging in non-legal complexes in areas of their concern
in order to foresee what impact such norms can have on the development of the legal norms in the near future.

Keywords: sport, trade, international sports law, international trade law, non-legal regulatory complexes,
lex sportiva, lex mercatoria, cross-border relations, normativeness, autonomy of regulation and resolution of
disputes, Court of Arbitration for Sport (CAS), International Olympic Committee (I0C), Olympic Movement.
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